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DIVISION TWO 

 
 

THE PEOPLE, 
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LESTER HOGAN, 
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      A108188 
 
      (San Francisco County 
      Super. Ct. No. 2021325) 
 

 
 Appellant Lester Hogan was convicted, following a jury trial, of two counts of 

attempted murder, two counts of assault with a firearm, one count of being a violent felon 

in possession of a firearm, and one count of being a felon in possession of a firearm.  On 

appeal, he contends (1) the trial court erred in excluding third-party culpability evidence, 

and (2) his conviction for being a felon in possession of a firearm must be reversed 

because that offense is a lesser-included offense of being a violent felon in possession of 

a firearm, of which he was also convicted.  We shall reverse appellant’s conviction for 

being a felon in possession of a firearm, but shall otherwise affirm the judgment. 

PROCEDURAL BACKGROUND 

 Appellant was charged by information with two counts of attempted murder (Pen. 

Code, §§ 664/187–counts I and II)1; two counts of assault with a firearm (§ 245, 

subd. (a)(2)–counts III and IV); one count of being a violent felon in possession of a 

                                              
1 All further statutory references are to the Penal Code unless otherwise indicated. 
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firearm (§ 12021.1, subd. (a)–count V); and one count of being a felon in possession of a 

firearm (§ 12021, subd. (a)–count VI)). 

 The information further alleged, as to count I, that appellant personally and 

intentionally discharged a firearm, which proximately caused great bodily injury 

(§ 12022.53, subd. (d)); as to count II, that appellant personally and intentionally 

discharged a firearm (§ 12022.53, subd. (c)); as to count III, that appellant personally 

used a firearm (§ 12022.5, subd. (a)) and inflicted great bodily injury (§§ 12022.7, 

subd. (a), 1192.7, subd. (c)(8)); and, as to count IV, that appellant personally used a 

firearm (§ 12022.5, subd. (a)). 

 In addition, the information alleged a 1990 attempted robbery conviction 

(§§ 664/212.5, subd. (b)) as a serious felony enhancement (§ 667, subd. (a)(1)) and a 

prior strike conviction (§§ 667, subds. (d) and (e), 1170.12, subd. (b) and (c)).  Finally, 

the information alleged that appellant had suffered a prior prison term (§ 667.5, 

subd. (b)). 

 On July 16, 2004, a jury found appellant guilty as charged, and also found true all 

of the accompanying allegations.  Appellant waived a jury trial on the previously 

bifurcated prior conviction allegations and, on July 22, 2004, the trial court found them to 

be true. 

 On September 21, 2004, the court sentenced appellant on count I to life in prison 

with the possibility of parole, doubled pursuant to section 667, subdivisions (d) and (e), 

plus a consecutive sentence of 25 years for discharging a firearm and causing great bodily 

injury, and a consecutive sentence of five years for the serious felony enhancement.  The 

court ordered the terms on counts II and V to run concurrent with count I, and stayed 

counts III, IV, and VI pursuant to section 654. 

 Also on September 21, 2004, appellant filed a notice of appeal. 

FACTUAL BACKGROUND 

Prosecution Case 

 On October 6, 2001, Nafanua Eneliko was not quite 18 years old.  That morning, 

he and his friend, 16-year-old Durrell Tanner, were sitting in front of the house that 
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Eneliko shared with his parents and siblings on Cameron Way, in the Alice Griffith 

Housing Project in San Francisco.  They were eating breakfast and talking.  While sitting 

there, they saw three or four male teenagers break into a car across the street and take 

“stuff” out of it.  Eneliko knew the car belonged to appellant, whom he knew as “Les.”  

Eneliko did not say anything to the boys because he had heard that when people in his 

neighborhood “snitch, . . . bad stuff happened to them.” 

 Appellant lived across the street from Eneliko on Cameron Way, with his wife and 

children.  Eneliko, who had lived on the street for about a year, saw appellant several 

times a week, and they would greet each other.  Appellant would be coming and going, 

sitting in front of his house listening to the radio, or washing his car when Eneliko saw 

him.  Eneliko had heard Tanner, who lived a couple of doors down from appellant on 

Cameron Way, greet appellant too. 

 A few minutes after the boys who broke into the car left, appellant pulled up in 

another car.  He was mad and “started going crazy, like screaming, yelling, run around 

the street, like he wanted to know who did that to his car.”  Appellant then drove off in 

the car that had been vandalized. 

 A short time later, Eneliko saw appellant walking up the sidewalk toward him and 

Tanner on their side of the street.  Eneliko saw appellant’s face and knew it was him; 

appellant looked mad.  Appellant was wearing a black coat and a black beanie.  Eneliko 

went back to talking with Tanner but, out of the corner of his eye, saw appellant stop at 

the edge of Eneliko’s fence, and saw that appellant was pointing a gun in his direction. 

 Appellant started shooting, and Eneliko tried to crawl into his house.  Tanner 

grabbed him around the waist and dragged him inside.  Eneliko had a bullet wound in the 

abdomen.  He was scared that he was going to die.  Once inside, his mother held him in 

her lap on the floor while waiting for the police and ambulance to arrive.  At first, he did 

not want to tell who shot him because he had been advised to keep his mouth shut if 

anything happened in the neighborhood.  But when he started to feel like he was going to 

die, he told his sister and mother that Les from across the street had shot him.  Shortly 
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after Eneliko told his 16-year-old sister and his mother who had shot him, Tanner, who 

was standing next to him, said, “It was Les.” 

 After the police arrived, Eneliko passed out.  He woke up at the hospital after 

undergoing surgery.  He was in the hospital for about a week.  He was out of school for 

three or four months, and it took about nine months for him to fully recover from the 

shooting.2 

 While Eneliko was in the hospital, the police came, and Inspector Militello 

showed him six photographs.  He picked out “Les” (appellant) and said he was 

100 percent sure that he was the shooter.  At trial, appellant was still 100 percent sure that 

it was appellant who shot him. 

 In 2002, Eneliko moved out of state for his safety and the safety of his family in 

the Bay Area.  He was flown back to San Francisco to testify at the trial.  Some months 

after the shooting, a man called Eneliko and identified himself as Les.  The man said if 

Eneliko dropped the case, he would give Eneliko $5,000.  Eneliko refused.3 

 Durrell Tanner testified that he did not want to participate in the trial and was 

present only because police officers went to his home and brought him to court.  He lived 

across the street from Eneliko on Cameron Way, and had known Eneliko for about a year 

at the time of the shooting.  Tanner still lived on Cameron Way at the time of trial.  He 

said he did not recall seeing anyone break into a car and did not see who shot at him and 

Eneliko on October 6, 2001.  He did not remember identifying appellant at the 

preliminary hearing as the person who shot Eneliko; nor did he remember saying to 

anyone that Les was the shooter or telling police to check 47 Cameron Way.  He did not 

recall being shown six photographs by Inspector Militello; nor did he recall being shown 

the letters “D-T,” his initials, or the notation “100 percent” on the photo spread. 

                                              
2 Dr. Robert Mackersie, a surgeon and the director of trauma services at San 

Francisco General Hospital, treated Eneliko, who was in critical condition, for a gunshot 
wound to the abdomen. 

3 Eneliko acknowledged that he had been involved in criminal activity and had 
been arrested as a juvenile. 
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 Tanner did not remember a man named Les living across the street from Eneliko 

and did not recall testifying at the preliminary hearing regarding Les, including that he 

saw Les almost every day.  He stated that he did not remember in response to almost 

every question related to the shooting, and said he did not believe reviewing the 

preliminary hearing transcript would refresh his recollection. 

 After a break, during which Tanner had talked to his mother on the telephone and 

had started crying, he acknowledged that he knew Les, who lived across the street from 

Eneliko, and identified Les as appellant.  Tanner had seen Les a few times before the 

shooting and never had any problems with him.  When asked if appellant was the person 

that shot at him and Eneliko, he said, “No, not that I remember.” 

 The prosecutor read from a transcript of the preliminary hearing, at which time 

Tanner had testified that Lester lived across the street from Eneliko, he saw Lester almost 

every day, and he always got along well with him.  On the morning of the shooting, he 

was at Eneliko’s house when he saw that a window had been broken on Lester’s car.  He 

then saw Lester pull up in another car and start screaming and cursing when he saw the 

damage.  Later, when Tanner and Eneliko were sitting on the porch eating, he saw Les 

walk up.  He heard Eneliko say, “watch out,” and saw Lester point a gun and start 

shooting at them.  After the shooting, Inspector Militello showed him a photo lineup 

containing six photographs.  He identified the person who had done the shooting and told 

the inspector he was 100 percent sure that person had shot at them. 

 At the preliminary hearing, Tanner identified appellant as the man who had shot at 

him.  He also acknowledged that his parents were afraid of his being involved in the 

proceedings and urged him not to testify.  He also acknowledged that he was a little 

afraid to be involved. 

 At trial, Tanner admitted that he had been told by a lot of people over the years 

that it is a bad idea to get involved in other people’s business, to snitch, or to testify, and 

that you could get hurt for sticking your nose in other people’s business.  He felt that way 

about this case. 
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 San Francisco Police Sergeant Kimberly Reynolds was the first officer to arrive at 

54 Cameron Way on October 6, 2001.  Eneliko was lying in his mother’s arms.  It took a 

while to get any information due to the chaos at the scene, but she got an initial 

description of the shooter as a Black male wearing black clothing.  A juvenile, later 

identified as Durrell Tanner, told Sergeant Reynolds to check 47 Cameron Way.  A team 

went to that address, but there was no answer when they knocked at the door.  They later 

returned to the house.  A woman opened the door, and then tried to slam it shut.  They did 

not find appellant at the house that day; he was arrested later at a different location. 

 San Francisco Police Inspector Lea Militello testified that, when she arrived at the 

scene, she saw a computer aided dispatch (CAD) printout that stated that the shooter may 

be a Black male juvenile.  However, “[n]ot everything in the CAD is always a hundred 

percent accurate.”  Inspector Militello did not focus her investigation on a juvenile 

because at no time during the course of the investigation did anyone tell her the suspect 

was a Black male juvenile.  She spoke with Eneliko’s aunt, Liliani Opetaia, after the 

911 call, and Opetaia described the shooter as a Black male adult in his late 30’s.  She 

interviewed Eneliko on October 7, 2001, and he told her the shooter’s name was “Les.” 

 The investigating officers received information from Department of Motor 

Vehicles records that appellant listed 47 Cameron Way as his address. 

 Inspector Militello testified that, on the day of the shooting, Tanner’s mother was 

present when Militello interviewed Tanner.  Tanner’s mother seemed extremely 

frightened, but Tanner did not appear apprehensive.  During that interview, Militello 

showed Tanner a photo lineup and Tanner picked appellant as the shooter, identifying 

him as “Les or Lester,” without any hesitation.  Tanner wrote his initials on the photo 

lineup and also wrote, “100 percent.” 

Defense Case 

 Eneliko’s aunt, Liliani Opetaia, testified that, on the morning of October 6, 2001, 

she was in the kitchen of Eneliko’s home when she heard a gunshot.  She looked out the 

window and saw someone in a black jacket at the corner of the fence holding a gun.  She 

did not see the person’s face because she only saw him from the side and that part of his 
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face was covered with a black beanie or a hat.  After Eneliko’s friend helped Eneliko into 

the house and she realized he had been shot, Opetaia called 911.  She did not recall 

giving any description of the shooter to the 911 operator.  Opetaia did not hear Eneliko or 

his friend say anything about who had shot Eneliko.  She acknowledged on cross-

examination that she could not hear everything that was said in the house while she was 

talking to the 911 operator. 

 Sergeant Reynolds testified that she returned to 47 Cameron Way (appellant’s 

home) later on October 6, 2001, due to a call regarding vandalism in progress.  The inside 

of the house was “a mess and vandalized.” 

DISCUSSION 

I.  Exclusion of Third-Party Culpability Evidence 

 Appellant contends the trial court’s exclusion of third-party culpability evidence 

deprived him of his Sixth and Fourteenth Amendment rights to confront and cross-

examine witnesses, to present a defense, and to a fair trial. 

A.  Trial Court Background 

 Before trial, the court and counsel discussed evidence that Eneliko was shot at 

twice after the shooting at issue here, in July and September 2002.  During a pretrial 

hearing, the court summarized the defense and prosecution positions regarding this 

evidence:  “And it’s the defense’s desire to get evidence of that before the jury for the 

purpose of showing that somebody else is trying to kill him.  And it’s the People’s desire 

to get those shootings in, and that the People may offer evidence that it’s an attempt by 

the defense to prevent him from testifying in this case.” 

 The court held a hearing, outside the presence of the prosecutor, on the proposed 

evidence.  Defense counsel stated that the shooter in this case was initially described as a 

“black male juvenile,” while appellant was 30 years old at the time of the offense.  She 

also stated that the July 2002 incident involved a group of Black juveniles shooting at 

Eneliko and Tanner, who were with other juveniles.  In the September 2002 incident, 

defense counsel stated that Eneliko was sitting in a car in front of his house when an 

unidentified Black man came up and shot him in the arm. 
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 Counsel also asserted that appellant was not liked because he was not from the 

neighborhood, which was cliquish.  She further claimed that his car and house had been 

vandalized on several occasions and that people in the neighborhood wanted “him out of 

there.” 

 The trial court rejected defense counsel’s request, explaining:  “I don’t believe that 

there is a sufficient nexus between—shown to the Court between those incidents to show 

third-party culpability which in some way evidences substantial or reasonable doubt of 

the defendant’s guilt of the shooting in this case.  So, I am going to exclude any reference 

to the shootings which occurred on July 2002 and September 2002 by either party.” 

 The following day, the court reconsidered its ruling, after defense counsel 

presented additional facts, including the fact that, after the September 2002 shooting—

which occurred on Cameron Way—Eneliko described the shooter “as a black male, in his 

twenties, about 5’10”, 180-190 pounds, wearing all black clothing in a dark beanie cap.”  

This description was similar to the description Eneliko gave of appellant’s clothing in the 

present case.4 

 After hearing more argument from counsel, the court stated:  “My ruling is going 

to remain the same.  There should be no reference to these two subsequent shootings at or 

of Nafanua Eneliko.  [¶] And my reasoning on this is based on the case law and 

authorities that these are events which do not suffice, in the Court’s opinion, to raise a 

reasonable doubt about defendant’s guilt for the crime for which he is charged in this 

case, and that they’re speculative on both sides, for the People to say that it’s Mr. Hogan 

who’s causing these shootings; and on the defense’s side to say that somebody else, some 

                                              
4 The defense’s theory was that someone else was trying to kill Eneliko, who gave 

appellant’s name as the shooter because he did not like him.  Defense counsel stated that 
the reason Eneliko gave for appellant wanting to shoot him was that appellant “was upset 
about his car being broken into and he was on the street upset, and that the victims were 
supposedly laughing or snickering.”  According to defense counsel, this scenario did not 
make sense. 
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unknown, unidentified third party has a motive or opportunity to commit a crime on 

another date. 

 “In addition, the Court’s ruling is based upon [an Evidence Code section] 352 

analysis.  And the Court finds that the probative value of that testimony relating to the 

two other shootings is outweighed by the necessity of undue consumption of time.  And 

further, it would create a substantial danger of confusing the issue, misleading the jury, 

and presenting numerous facts and other incidences before the jury.  So, the court’s ruling 

will stand on that.” 

B.  Legal Analysis 

 In People v. Hall (1986) 41 Cal.3d 826 (Hall), the California Supreme Court set 

forth the standard for admitting evidence of third party culpability, explaining that such 

evidence “need only be capable of raising a reasonable doubt of defendant’s guilt.  At the 

same time, we do not require that any evidence, however remote, must be admitted to 

show a third party’s possible culpability. . . . [E]vidence of mere motive or opportunity to 

commit the crime in another person, without more, will not suffice to raise a reasonable 

doubt about a defendant’s guilt:  there must be direct or circumstantial evidence linking 

the third person to the actual perpetration of the crime.”  (Id. at p. 833.) 

 “Moreover, once evidence of this type has been found relevant and admissible, the 

court may nonetheless exercise discretion under Evidence Code section 352 to exclude it 

where its probative value is substantially outweighed by the risk of undue delay, 

prejudice or confusion.”  (People v. Gutierrez (2002) 28 Cal.4th 1083, 1136; accord, 

Hall, supra, 41 Cal.3d at p. 834.)  Thus, “courts should simply treat third-party 

culpability evidence like any other evidence:  if relevant it is admissible ([Evid. 

Code,] § 350) unless its probative value is substantially outweighed by the risk of undue 

delay, prejudice, or confusion ([Evid. Code,] § 352).”  (Hall, at p. 834.) 

 In the present case, the offer of proof regarding the other two occasions on which 

someone shot at Eneliko did not raise a reasonable doubt of appellant’s guilt.  (See Hall, 

supra, 41 Cal.3d at p. 833.)  There was no direct or circumstantial evidence implicating 

any identifiable third party in the shooting on October 6, 2001.  (See People v. Gutierrez, 
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supra, 28 Cal.4th at pp. 1136-1137.)  Nor was there anything more than speculation 

linking the other two shootings to the October 6 shooting.  (See People v. Von Villas 

(1992) 10 Cal.App.4th 201, 266 [vague similarities in descriptions of perpetrators of two 

robberies was not enough to raise a reasonable doubt regarding defendant’s guilt of one 

of the robberies]; see also People v. Kaurish (1990) 52 Cal.3d 648, 685 [evidence that 

third party had a motive for being angry with murder victim’s mother did “nothing to link 

[third party] to the actual perpetration of the crime, as required by Hall”].) 

 Appellant makes much of the fact that there was an early description of the 

perpetrator in this case as a Black male juvenile,5 and that the perpetrators in the two 

subsequent shootings had been described as a group of Black male juveniles (the 

July 2002 shooting) and a Black man in his 20’s (the September 2002 shooting).6  

However, the only reference in the case to a Black male juvenile comes from the CAD 

printout from the initial 911 call.  No witness testified that they had ever believed the 

shooter was a juvenile or had described him as such.  The first officers on the scene never 

heard anyone say the shooter was a juvenile.  Indeed, the evidence at trial showed that the 

two victims unhesitatingly identified appellant as their assailant, both shortly after the 

shooting and when later shown a photo lineup.7  Moreover, as Inspector Militello 

testified, “[n]ot everything in the CAD is always a hundred percent accurate.” 

 Accordingly, we agree with the trial court that defense counsel’s offer of proof, in 

which she attempted to link the two subsequent shootings with the October 2001 

shooting, was speculative and thus did not meet the standard of reasonable doubt set forth 

in Hall.  (See Hall, supra, 41 Cal.3d at p. 833.) 

                                              
5 Appellant was approximately 30 years old at the time of the October 6, 2001 

shooting. 
6 Defense counsel also asserted that the assailant in the September 2002 shooting 

was described as wearing black clothing and a black beanie, which was similar to the 
description of appellant’s clothing at the time of the October 2001 shooting. 

7 Although, during the trial, Tanner attempted to distance himself from the 
incident, his preliminary hearing testimony, Eneliko’s testimony, and Inspector 
Militello’s testimony all reflect his positive identification of appellant as the perpetrator. 
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 Moreover, we find the trial court did not abuse its discretion in excluding the 

proposed evidence pursuant to Evidence Code section 352.  In light of the extremely 

weak nature of the evidence proffered to show third-party culpability, the court 

reasonably found that the probative value of the evidence—if any—was outweighed by 

the likelihood of undue consumption of time in presenting evidence of the two other 

shootings, as well as the danger of confusing and misleading the jury.  (See Hall, supra, 

41 Cal.3d at p. 834; People v. Kaurish, supra, 52 Cal.3d at p. 685.) 

 Finally, appellant claims the exclusion of the evidence violated his constitutional 

right to confront and cross-examine witnesses, to present a defense, and to a fair trial.  

However, “[a]s a general matter, the ordinary rules of evidence do not impermissibly 

infringe on the accused’s right to present a defense.”  (Hall, supra, 41 Cal.3d at p. 834.)  

In this case, where the evidence in question was extremely tenuous, there plainly was no 

constitutional violation. 

II.  Conviction of a Lesser-Included Offense of Count V 

 Appellant contends, and respondent concedes, that his conviction for being a felon 

in possession of a firearm (count VI) must be reversed because that offense is a lesser-

included offense of being a violent felon in possession of a firearm (count V), of which 

he was also convicted. 

A.  Trial Court Background 

 Appellant was convicted in count V of being a felon in possession of a firearm 

with a prior conviction for a violent offense (§ 12021.1, subd. (a).).  He was convicted in 

count VI of being a felon in possession of a firearm (§ 12021, subd. (a)).  His sentence on 

count V was ordered to run concurrent to his sentence on count I (attempted murder), and 

his sentence on count VI was stayed pursuant to section 654. 

B.  Legal Analysis 

 Under section 954, “[a]n accusatory pleading may charge . . . different statements 

of the same offense” and “the defendant may be convicted of any number of offenses 

charged. . . .”  Nonetheless, a defendant “cannot be convicted of both an offense and a 
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lesser offense necessarily included within that offense, based upon his or her commission 

of the identical act.  [Citation.]”  (People v. Sanchez (2001) 24 Cal.4th 983, 987.) 

 Here, appellant cannot be a felon in possession of a firearm with a prior conviction 

for a violent felony without also being a felon in possession of a firearm.  Consequently, 

we shall reverse appellant’s conviction on count VI. 

DISPOSITION 

 The conviction on count VI (§ 12021, subd. (a)), is reversed.  The judgment is 

otherwise affirmed.  

 
 
 
 
       _________________________ 
       Kline, P.J. 
 
 
We concur: 
 
 
_________________________ 
Haerle, J. 
 
 
_________________________ 
Lambden, J. 
 
 


